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Abstract

This study examines the concept of promises "= /" and mutual
promises "4/ 540" in Islamic jurisprudence and their comparison
with the Pakistani legal system. It provides a detailed exploration
of the linguistic and terminological definitions of promises,
alongside the interpretations of Islamic scholars from various
schools of thought, such as Hanafi, Maliki, Shafi'i, and Hanbali.
The research highlights the differences in the understanding of
promises between Islamic jurisprudence and the Pakistani
Contract Act of 1872, emphasizing the obligations,
permissibility, and enforceability of promises. Points of
convergence include the prohibition of fulfilling promises
involving unlawful acts, while notable divergences are observed
regarding the enforceability of promises, where Islamic law
typically considers them morally binding but not judicially
enforceable except in specific cases, whereas Pakistani law
mandates judicial enforceability. The study concludes with a
comparison of the standards set by Islamic principles and the
provisions of Pakistani civil law, focusing on areas of alignment
and disagreement, and discussing the implications for financial
and contractual practices in Islamic institutions operating within
Pakistan.

KeyWords: Promise, Mutual Promise, Islamic Jurisprudence,
88


file:///D:/IRJRS/1۔1/4.2/Wail.fazal.wf@gmail.com
osama56640@gmail.com

2:04.4: 40,2024 7 »-3v2.0 70
Pakistani Law, Contract Law, Enforcement of Promises, Civil
Law Comparison.

ECPERIICIE- O TEE 3 TP PO PPN P 4%

oSty $3Lally ol 1 b 1) Uy cpll 1 JasTy ciandl ke 21 5200 & ek
el sy AT ey opal E5 550 0 3 o ket Ui o

Gl 3 gl Sle o e ol Ay e Il Akl o) Uil Ay Ol ey L
L bl VL sl ) Ol g colmazmll g 51 3Y) G SB35y b5 e b U DLy
Aol AT 1 gl ARl Ble g gl e O galdl clgidll Lo a8y L) aaly dlaadl gas
iy Malall (383 STyt Y Loy g a4y Bl g o Vs y i) L) g o Butsl 5L

L;).,a:'-) gl Olikdl s oo 3 ¢ so 5l e Al A el conlojl (G ae 3y
G (LS O S ey oyl caliz 3 didall dm I ol il de i) pSSYI &l e
ERRUICHPT PR WS HFICERN U SERVE MY | olns s 56 S

3 LogalST Ol s MoVl 1all) 3 301 5l1y o ) psgde 2l ml (1) ol s Oty
ST el (3 2 U o st pSS U e & e e i, V) ol 3y ADLLY) aadl)
ST JhE (@l U1 0 5y 2 B 20l oy OOVl g GV sl g0 o) J gl LS
L deonll @311 e e 51 s

) il @S ag Lol dag O (ol s (3 sy OF Jory e A L
Oy Y il rezgll g
L odel by de ) iy jas :Q,T
g s 3sl sl g e I audS Oles sue @l clde S75 i

sline Jost de Jl a pshie pol 3B Buall e N1y SIS TN ey 1l tae )
D las s 04

JLall o gy B g5 gny Ty ks gay s oy T gy 80wy oW ae " 1) ane 0 J8
- DM ISy 1 paally ¢ My O lllS W miey S gnie o el I

Vb e 3 O T ol Do 08T sl o Linedl 3l o e Lt Y1 aalll (3 s gl
O ety e gl e ) iy i YOS

89



2 M I sy B Sl My o

LSL:'Q;L". ;95\ )3L~4-UJ‘)-‘*) 6ls 9o g T’)-"y’j T.\&j} sde 4 9 jA‘Y‘ o.L:«j" todew oyl Je
H,)_pj} ouL:«j?—L;) co.a\&).é o.u«\” gc,'pjl\)g,,}jj\ o.Lp\j) g\).k.aj'\)(&jﬂ\ .,\.9\)5.&5) cajj;uuj Jj:uu
)

gl 1 el (3 Wyl (3 lis L NICYIRNEY RN iz el (3
85 Dlpally il cpl JB 35l dnise 5wl dxaf 10058 Uy sl s Lal sl
L O Sl g g 575 STy 3 pmd
gl y sl o B

1 5ib o Iy Bl y iy 355k s ety OLYY oo dgally ol S5 L aalll 3 ae )l 0
OIS e il age

Jﬁg‘xﬁ\@@,\@\" W dgall s de ) oy B Sl aasT S ) S5 8
de LTy S o Jbesl ol i ol Jle O3N5) bl 0,0 L sl (0,5 L sl (pll sl
b e S QLS @ap Y Ll (AL w3 0Ty Bl g S5 Glan Y Lo
jég\&lo};uéﬁY)ETQ\foA&}bedﬁ)cﬂ)’u&\q'clﬁ)q)j.ﬂ\;hfy&bowub_&
RN A1y eI
C)Ua..p&\g.xﬁjﬂ

sdas 3 el WDl 0 575 LaST (sl G adl Jo deame =YY (3 s 1 iy a5 O)
pls op ZJ&) . ukc«)j\ J’.>- cd)’»‘-})\) c‘}:ﬁ:‘.«l\ 3 ﬁi-\ Jlal Sy s :-U«)J\” Zg)w\
'(8)"4‘, ;\.é)j’

i 0l e I LT s JU 3N U i (3 il ) 2D ) LT
KXWV R S P JE S VRPN PP, P
elgadl) Nl @ 3ol )by de )l L

Caldl) o e IS e Ty Ty ST SOy i iy e ) slgadl) O3 o )
el ae i) ulall oy s ST 65 puall
ALY slgad e asl

2 Jlal LY o tae 3B G e gl iy 5 s,u-s o) el oy Al S5 8
.(10) n s “J

90



2:04.4: 40,2024 7 »-3v2.0 70

SO slgas wie de )
A "Lazdl 3 By me ol el o5 Jlet) saall” :gQLU B,e ) JB

& ULy OV led ands jasesdl o1l L el 31 Ll 5" 31y ae 1 e Ol ST
SO a3 By e el il e Lt 18 e ) JB LS

05S Y ksl e @))35\4 alo Ligw dly IS aw ol RN FENE s 5l LJ)
A3 ) g =Y 04 Lo ey OB ol e V)
14mlidl clgas Lie ds )l

i 2 e L e 50" 1 U1 b (3 Ll gDl el LY ST
D i 3 S5 e a2 BBy D)
rabld) clgas wie as )

Sl aa-y 3 L] 1 e " 0B o e b ks o a0 ST 5
.43 " dzdl 3 J,,._U g o
" Lse e Jinndl @ Tl ek O 6 e OLYI U] " adual) SV At o8 (3 e ) Gy o
. 16)
o U @)L 0 pb OLY! Jlat] s e 1" tie i) julall dza Olowol die dael 4l g de gl iy o5
53, Y0 el ol g e 1 g bz V) 3 Tt il U3 0580 5 i) U5 L) izl (3l i
(D s pe e adlly (e ) o idndl) " 3 s " by ety

Gy 2 3 Jodsell 3 Logio donly IS Job £ Ll 03 o o OOl Olaey” 1500015

. (]8) ”..L'>-\j U'A))

1 L sLii) o ool ol e 2 ay e ) Bl st ol 0 ol o 5yl
el 4 el ;‘AL"’U&P""J&“

il oyl 3 de ) pas s UL el e Ole sl oddST 55l e ST u/uij
e M aale oo il el LSS e a4 ol Y1 iy 48 Sl glall Jles] SUIST gl
ey ) e > peadl) o dall Ol

0 S iy caldll o ol kit e ) Al 0B O S il g LT ¢ gl (S a0 L
L

91



2 M I sy B Sl My o

1 aluSL 0 Sl (3 suasl 4l y syl
bkl asT e 131wl (Promise) — O W1 3 o b ol e 10 yilley 0 5 slde O
ST LS Bl oo e & el Al G ey G s b 0 e ek 4 o3k
1l 05U slde a>T(Hoskins _waSw 52)
"Promise: A declaration which binds the person who makes it, either in
honor, conscience, or Law, to do or forbear a certain specific act, and which
gives to the person to whom made a right to expect or claim the performance of
some particular things "9,
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'When the person to whom the proposal is made signifies his assent
thereto, the proposal is said to be accepted, A proposal, when accepted becomes
a promise "0
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“Agreement to do impossible act. An agreement to do an act impossible
in itself is void. Contract to do act afterwards becoming impossible or unlawful.
A contract to do an act which, after the contract is made, becomes impossible,

or, by reason of some event which the promisor could not prevent, unlawful,
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becomes void when the act becomes impossible or unlawful.Compensation for
loss through non-performance of act known to be impossible or unlawful. Where
one person has promised to do something which he knew, or, with reasonable
diligence, might have known, and which promise did not know to be impossible
or unlawful, such promisor must make compensation to such promise for any
loss which such promise sustains through the non-performance of the promise”
(23)_
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“Reciprocal promise to do things legal, and also other things illegal,
where persons reciprocally promise, firstly to do certain things which are legal,

and secondly under specified circumstances, to do certain other things which
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are illegal, the first set of promises is a contract, but the second is a void
agreement” (*%).
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“Effect of refusal of party to perform promise wholly: when a party to a
contract has refused to perform, or disabled himself from performing, his
promise in its entirety, the promise may put an end to the contract, unless he has
signified, by words or conduct, his acquiescence in its continuance” (%)
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“Promisor not bound to perform, unless reciprocal promise ready and

willing to perform. When a contract consists of reciprocal promises to be
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simultaneously performed, no promisor need perform his promise unless the
promise is ready and willing to perform his reciprocal promise” (?°)
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“Order of performance of reciprocal promises: Where the order in which
reciprocal promises are to be performed is expressly fixed by the contract, they
shall be performed in that order; and, where the order is not expressly fixed by
the contract, they shall be performed in that order which the nature of the
transaction requires” (*).
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(a) “Proposal: When one person signifies to another his willingness to do
or to abstain from doing anything, with a view to obtaining the assent of that
other to such act or abstinences, he is said to make a proposal;

(b) Promise: when the person to whom the proposal is made signifies his
assent thereto, the proposal is said to be accepted. A proposal, when accepted,
becomes a promise” (%)
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“Obligation of parties to contracts: The parties to a contract must either
perform, or offer to perform, their respective promises unless such performance
is dispensed with or excused under the provisions of this Act, or of any other

law” ().
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“Promises, express and implied. Insofar as the proposal or acceptance of
any promise is made in words, the promise is said to be express. Insofar as such
proposal or acceptance is made otherwise than in words, the promise is said to
be implied” (*°).
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“Reciprocal promise to do things legal, and also other things illegal,
where persons reciprocally promise, firstly to do certain things which are legal,
and secondly under specified circumstances, to do certain other things which
are illegal, the first set of promises is a contract, but the second is a void
agreement” (*4).
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